ase 345 
—— 


ancy 


>cialts 


Hanus, 











Rhew Jersey Law Journal 


Se 


Seventy- 


oven Year: 


of Publication 











— 
—— 


yOL LXXVITI NO.—41 


NEWARK, N. J., 


THURSDAY, OCTOBER 13, 1955 


—_~ 
78 N. Jo. J. Index Page 349 


Copy: Twenty Cents 











Digests of Recent Opinions 





HUSBAND AND WIFE. — Under 


the Uniform Reciprocal En- 
forcement of Support Aet, 
N. J. S. A. 2A:4-30.1 et seq, 
the court in the _ initiating 


state makes no finding as to 
the actual duty of the de- 
fendant to support the plain- 


tiff; this obligation is on the 
court of the receiving state, 
to be made on the basis of 


evidence before it. 


—In a proceeding under the Re- 
ciprocal Enforcement of Sup- 
port Act where the husband 
denies the charge of desertion, 
the wife may appear person- 
ally and testify or her deposi- 
tion may be taken as in a civil 
action in the Superior Court. 


Digested from an 
Happ; S: J: A: D., 
4, 1955. Appellate 
vy. Pfueller. For 
Frank M. Lario. 

Plaintiff instituted 

ings in the Municipal Court 

Philadelphia 


rendered Oct. 
Div. Pfueller 


> + 


appellant 
the oc pr a 


to secure sup- 








from her husband, the de- 
dant. A statement of infor- 
ion signed by her ar 
fied complaint I ns 
ed by the Philadelphia court 
Juvenile and Domestic R 


s Court in this state 


Uniform Reciproc En- 
forcement of Support Act, N. J 
S. A. 2A:4-30.1 et seq. The Nev 
J court ordered defer I 

a stated sum fe 
support and } ) 


The New Jersey court held i 
responsibilty was to ascer- 
whether plaintiff wv tt 
f defendant and } 

Philadelphia court had eter- 

ied the duty 
before they 
nt to us”. 
Held: The New Jersey 
under a misconcepti 
ite, like the Unif 
Ss on the court in 
tiating state the duty 
finding whether om - 
forth facts from 





or this man to 


sent the ym- 


Our 


“sets 
“hich it may be determir 
t the defendant owes a duty 
ipport”. This is not a find- 
ing that defendant doe We 





duty. It amounts merel 
ding that the alleg 
omplaint warrant ] 
in no way 















edings; it is 

ntrary of defendant’s lia- 
ili Under the statute. it be- 
I the obligation of the re- 
elving court to 4d 
whether or not the d 


ler a duty to support 
tiff and this determin 


be made only on th 
dence adduced before 














Such evidence may in- 
depositions taken in the 
Initiating state on notice to the 
fendant after our court has 
secured jurisdiction over the 
idant through a summons 

r rrant. 

Defendant testifie that 
Dlaintiff deserted 1 whi é 
th _ Were living together 

tate. The trial court 
delore ci no proof whateve 
céefendant had deserted 


as here, defendan 








not admit the charge of 
césertion, the court has open 
to 1 ‘0 alternative courses of 
br edure. First, if it is feasible 
10F wife to appear rson- 
aly, notice can be given her 
through the initiating court to 










at a snecified time for 
g of her testimony and 
: urther testimony of the 
defendant as may be called . 





_ if this is not 7 
1€r deposition may be taken a 





action in the Superior 
such case the County 
should send a copy of 
testimony or a 
summary of it, to the court in 
the initiating state, suggesting 
that if the matter is to be pur- 
sued further the wife’s deposi- 
tion should be taken in accord- 
ance with R. R. 4:18-2, 4:20-3 
5 and 6. Due notice of the time 
and place of taking such deposi- 
tion should be served on the de- 
fendant personally, which serv- 
ice could be made through the 


in a Civil 
Court. In 
Adjuster 
the husbands 


Adjuster’s office. When the de- 
position is returned to the court 
in this state, defendant should 
be subpoenaed, the deposition 
read to him and further hear- 
ing then accorded him. 

The County Adjuster is 


with carrying on these 
and should be 

on the appeal. 

and remanded. 


Tumarkin Elected 
N.J. Vice President of 
Federal Bar Assn. 


‘~harged 

proceedings 

epresented 
Reversed 





L. Tumarkin, of New- 
was elected Vice Presi- 
dent for New Jersey, of the 
Federal Bar Association of New 
York, New Jersey and Cor i 


Allan 


ark, 


nnont 
nee 

¢ = 
1TICCLs 


cut, at the annual meeting of 
the Association held Tuesday 
the Federal Court House, 


New York. 
Mr. Tumarkin was 

to practice in New 
an attorney in 1928 
in 1931. He is also 

to practice in the 
Supreme Court 

ection, he 

of the Committee 


a and als SO 


admitted 
Jersey as 
and as a 
counsellor 
admitted 
United States 
Prior to his 
as Chairman 
Bankrupt 
Chairman of pie 
tee on the Judiciary He is also 
of the Essex County 
"ean 1, New Jersey 
Bar Association and Am- 
erican Bar Association. 


At the 
S. Starr, 





served 


as 






state 
otate 


meeting, Samuel 
Vice President 
for New Jersey, was named 
Assistant to the President, and 
Frederick B. Lacy, former Chief 
Assistant U. S. Attorney, was 
elected to the Board of Trust- 


saline 
former 





ees. Theodore R. Kupferman, of 
New York City, was re-elected 
President, and Theodore R 
Jackson, was elected secretary. 


Rutgers Alumni Dinner 
October 25 


Rutgers School of Law Alumni 
Association will hold 
Awards Dinner at 8 p. m 
25 «at the Downtown Club 
Bamberger’: re, Paul J. Chr 
tiansen, prtreeente counsel 
Thomas A. Edison, Inc. of West 
Orange, dinner chairman an- 
nounced today. 

The awards ceremony 
preceded by a competition 
tween moot court teams repre- 
senting the Newark and Cam- 


its annual 
Oct. 
at 





will be 


be- 


den divisions of the State Uni- 
versity law school at 6 p. m. 
Essex County Court Judge 
Alexander P. Waugh, president 
of the Rutgers law alumni group 
has named the following to the 
dinner committee: William J. 
Cam arata, R. Robinson Chance. 
Jr.. Bertram S. Grand, Guy H 
I John C. Howe and 


{askins, Jr.. 
Nathan A. Whitfield. 

Named to the awards commit- 
tee under the chairmanship of 
Abraham I. Harkavy were: 
Joseph Feinberg, Albert Opdyke, 
Fred A. Gravino, Mortimer New- 
man and William M. Snyder. 


Florida Court Reaffirms| 


Stand On Sheiner Case 


The Florida 
has reaffirmed its 
lawyer cannot 
refusing, und 





Supreme Court 
stand that a 
be disbarred for 
* the fifth amend- 

























ment, to stify about alleged 
Communist activity. 

The court declined to review 
its ruling July 29th, in the 
case of Miami and New York 
attorney Le ‘Sheiner, which re- 
versed : decision by Dade 
County Circuit Judge Vincent 
Giblin. 

Giblin ordered the disbarment 
of the attorney in September 
1954 when Sheiner refused to 
say whether he was a Commu- 
nist. 

Sheiner was the Nation’s first 
lawyer to be disbarred for re- 
fusing to whether he was 
a Communi He had invoked 
the fifth endment before 
a Senate internal security sub- 
committees y Orleans. 

The court ruled that invoking 
the fifth amendment may or 
may not imply good character, 
but it does not “prove guilt’. 


Planning and Zoning 





by Nicholas S. Schloeder 

While my own interests in 
planning and zoning are con- 
cerned with the more theoretical 
aspect of the subject, I, however, 
realize that there is a bread and 
butter aspect which concerns 
the new problems facing the 
searcher by reason of the recent 
zoning and planning legislation. 
My first consideration, therefore, 
will be the impact that these 
laws have on titles and those 
intimately connected with the 
problems of searching. The sec- 
ond part of my discussion shall 
concern itself with the more 
theoretical phase of zoning and 
planning. 

PART 1 
Planning and Zoning and the 
Title Searcher 

Professor Tischler, as late as 
1952, published in the Rutgers 
Law Review’ a list of statutory 
references which he termed quite 
aptly a search guide. It refers 
to many statutes, both state and 
federal, which searchers are re- 
quired to look at in order to de- 





Report On Manner of Adopting Proposed 
Evidence Code 





The following is a report of a 
special ! ee of the Essex 
County Bar Association ap- 
pointed to consider the manner 
in which Proposed Code of 
Svidence hould be adopted. 


approved by the 
pecial meeting 


The report 
Associati 

















on September 29th: 

This Committee was specially 
appointed t <amine into and 
report to tl Bar Association 
on the question of wherein lies 
the power to adopt the proposed 
Code of Evidence. A separate 
Committee on Evidence is con- 
sidering fl erits and desir- 
ability 1e proposed Code 
One member of the undersigned 
Committe questioned the 
wisdom of ypting a code of 
evidence, but this Committee 
determinec hat such an issue 
is outsid irisdiction. 

The propose Code of Evi- 
dence contains 72 sections 
which, by } arrangement, 
definition exclusions and 
cross-refere! have been 
fused into code. With- 
out attempting to categorize 
each of the rules, it may be 
said that they can be roughly 
classified three classes. (1) 
Those procedural in 
the sense they deal with 
methods ut affecting sub- 
stantive rights or remedies. (2) 
Those tha ubstantive in 
character, but declaratory 
of existing and (3) those 
that are substantive in charac- 
ter and which, in whole or in 
part, prop hanges in exist- 
ing law, s, for example,- 
the rule whic vould eliminate 
the “Dead M Statute” and 
changes by rule, would 
affect our touching upon 


Privileges Disqualification 
of Witnesse 
Since the 
evidence 
drafted as 
this Com 
a whole, and 


posed rules of 


onceived and 
grated whole 
als with it as 
»s no attempt 








to segregate rules of procedure 
from those that are substantive. 

The dist ns between “sub- 
stance” and “procedure” have 


of much legal 
discussion. Study indicates that 
they are not mutually exclusive 
classifications with a _ ready 
table of contents. In many situ- 
ations, whether a _ particular 
rule of Court “procedural” or 
“substantive” depends upon the 
context which the problem 


been the 


in 


arises. “Practice and procedure” 
is intimately related to both 
substantive law and branches of 
adjective law not embraced in 
practice and procedure. 

In many situations, 
of evidence may be reg 
substantive because it may 
significantly affect the result of 
litigation. Cf. Guaranty Trust 
Co. v. York, 326 U. S. 99. In the 
case of Cohen v. Beneficial In- 
dustrial Loan Corp., 337 U. S. 
541, Mr. Justice Rutledge dis- 
senting said: “Suffice it to say 
that actually in many situations 
procedure and substance are 
interwoven that rational sepa- 
ration become well nigh im- 
possible.” 

In addition, 


the law 
arded as 


SO 


it may be pointed 


out that some rules of evidence 
are designed to effectuate rules 
of public policy, for the good 
of the public at large. It may 
be seriously questioned whether 
the power to make _ drastic 
(Cont inued on page 4, col. 5) 





~ Draft Violation 
Conviction Erroneous 


Reversing a conviction of de- 
fendant for an alleged violation 
of the Universal Military Train- 
ing and Service Act, in refusing 
to carry out orders of the draft 
board, the U. S. Court of Ap- 
peals for the Seventh Circuit, 
held that there no basis 
either in fact or in law to justify 
the ruling of the District Court 
that the Watchtower Bible and 
Tract Society which had certi- 
fied defendant as an ordained 
minister (entitled to claim 
emption 


was 


ex- 
from military service 
as a conscientious objector) was 
not a recognized religious sect. 

In setting aside the conviction 
the reviewing court stated that 
the local draft board, in refus- 
ing to reopen and reclassify de- 
fendant on the ground that it 
felt that the “Watchtower” 
society was merely the publish- 
ing house of Jehovah’s Witnes- 
ses, and not a recognized re- 
ligious sect, proceeded upon an 
erroneous theory, as “The 
Watchtower Bible and Tract So- 
ciety had long been recognized 
by the selective service system 
as the legal governing body of 
Jehovah’s Witnesses”: and the 
board at not time denied that 
Jehovah's Witnesses was a recog- 
nized religious sect. 


termine the validity of any given 
title. 

We find that there is an 
astonishing number of no less 
than 100 different areas or 
items under which a searcher 
might look. Of these we find 
that only 3 have any relevancy 
to the particular subject which 
we are now considering.Two of 
these refer to matters which 
can be obtained from the county 
recording offices and the other to 
matters obtained from the mu- 
nicipal clerks. County records 
embrace vacations and maps, 
while municipal records embrace 
certificates of occupancy. 

I can tell you now that while 
most municipalities do issue 
these certificates of occupancy, 
if they are required by a local 
zoning ordinance, in some order, 
such as by number, it would be 
a very difficult thing, indeed, 
for anyone to go to the munici- 
pal administrative building and 
find out whether a particular 
building has any certificate of 
occupany. In the first place, the 
vast majority of buildings have 
been built prior to the enact- 
ment of zoning ordinances and 
no such piece of paper would, 
in fact, be in existence. 

Secondly, there would not be 
any record of their issuance, at 
least any index kept, that I 
know of. Worse still, even when 
there is a local legislative re- 
quirement, it is often more 
honored in the breach than in 
the observance, so that presents 


a difficult problem for a 
searcher. 

To remedy such a situation, 
we could either require such 
certificates to be recorded, after 
the manner of vacation of 


streets, or have a copy of such 
certificate filed in some book 
kept by the municipal clerk. 

It may be here noted that the 
zoning statute requires that the 
board keep minutes of its pro- 
ceedings showing the vote of 
each member on each question 
and records of its examinations 
and other official actions, all of 
which are to be immediately 
filed in the office of the board 
and be a public record.’ 

Now, the statutory reference 
to “office of the board” is in 
the vast majority of cases an 
euphemistic expression because 
in practical effect that means 
a portfolio or perhaps a desk in 
the home of the secretary of 
the board. 

This problem of the recording 
of matters pertaining to zoning 
was brought home very forcibly 
in the recent case of Josefowicz 
v. Porter, 32 N. J. Super. 585 
(A. D. 1954). 

In that case, a contract of sale 
had stated that there were no 
“restrictions in any conveyance 
or plans of record” against the 
subject property. It was dis- 
closed that the premises had 
been used as a poultry and egg 
farm which was in fact a non- 
conforming use. The court held 
that a “plan of record” in the 
law of conveyancing refers only 
to those records found in the 
offices of the county recording 
agencies such as the register of 
deeds or county clerk which 
normally appear in any 
usual title search. Therefore, a 
zoning ordinance was not so 
included. 

In view of the court’s uniform 
attitude that nonconforming 
uses are not to be encouraged 
and not to be enlarged, this was 
a serious objection for anyone 
buying the property. 
(Continued on page 5, 


1 


col. 1) 
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MUNICIPAL LAW — A munici-|succeed himself after having 
pality cannot escape the re-j| served one full term, his salary 
striction of N. J. S. A. 40:46-23| may be once increased during 


terpretation of the renewal 
clause. The fourth seeks refor- 


not constitute a single illegal 
act occurring at the time the 
ordinance became effective with | mation of the renewal clause to 
merely consequential injuries|conform to the alleged true 
when each installment of salary|intent of the parties so that 
is paid. Rather are they to be | plaintiff should have an abso- 


against more than one in-|the term for which he is 


crease in the salary of a re- | elected.” 
elected officer during his new | 


term by making the first in- 
crease retroactive to the first 
day of the term. 
LIMITATIONS — ACTIONS IN 
LIEU OF PREROGATIVE 
WRIT — Each payment of 
salary under an invalid ordi- 


so re- 


In Nov. 1952 Gemza was re- 
elected for a four year term 
beginning Jan. 1, 1953. On July 
2, 1953 his salary was increased 
to $4700 per annum retroactive 
to January 1. On June 17, 1954 
his salary was increased to 
$5950 retroactive to January 1, 


nance is a separate violation | 1954. 


reviewable by action in lieu! 


of prerogative writ within 30 
days after it is paid, and fu- 
ture payments may be halted 
though the ordinance itself 
was in effect more than 30 
days. 


Digested from an opinion by! cape 





Defendant’s motion for sum- 
mary judgment was granted 
below. Plaintiffs appeal. 

Held: The first issue is whether 
Gemza was given two increases 
during his term. The answer is 
yes. A municipality cannot es- 
the statutory restriction 


Clapp, S. J. A. D., rendered Oct.! simply by making the first in- 
4, 1955. Appellate Div. Meyers v. | crease retroactive to the first 
East Paterson. For appellants—!day of the term. The policy of 


Mervyn R. Montgomery (Arthur 
J. Messineo, atty.). For respond- 
ents—Herbert A. Chary 
Chary and R. Sery Nicosia, 
attys.). 

Plaintiffs, taxpayers of East 
Paterson, challenge an increase 
in salary given to defendant 
Gemza, Tax Collector of the 
Borough, in 1954. It is charged 
this was a second increase dur- 
ing the term for which he had 
been reelected and was in con- 
travention of N. J. S. A. 40:46-23. 
The statute provides an 
case any officer is reelected to 


% 


latest rate 
per annum 





Funds Insured up to $10,000 
by U. S. Govt. Instrumentality 


Transactions may be handled by mail 
FREE PARKING at Kinney Garage 
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MOHAWK 


SAVINGS and Loan Assn. 
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Philip Klein, President 





(Mr. | 


j 


ithe action 


the law is to enforce these 
statutory restrictions firmly. 

It is argued that the earlier 
ordinances fixing Gemza’s sa- 
laries expired Dec. 31, 1952 and 
hence there was one ordinance 
fixing his salary and only one 
increase. This is not borne out 
by the facts. The 1952 ordinance 
did not expire Dec. 31, 1952. 

The second issue is whether 
the action barred by R. R. 
4:28-15(a) which limits the time 


is 


for instituting proceedings in 
lieu of prerogative writ to 30 
days from the accrual of the 


right to such review. 

The 1954 ordinance was adop- 
ted June 17, 1954 and _ took 
effect June 24th. The 30 days 
thus expired on July 24th, a 
Saturday, and the time for filing 
was therefore ex- 
tended to Monday, July 26th. 
(R. R. 1:27). The complaint was 
filed one day later, July 27th. 

In the complaint plaintiffs 
challenge not only the ordinance 
fixing the salary, but any pay- 


men thereunder and also de- 
mand an injunction to pre- 
vent the Borough from making 
the payments to Gemza there- 
under. They urge that though 
the validity of the ordinance 
may be open to challenge only 


for 30 days after its publication, 
nevertheless the validity of each 
installment of salary may be re- 
viewed within 30 days after it is 
paid, and future installments 
may be halted. This contention 
is sound. The ordinance and 
salary payments thereunder do 
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|] | the execution of the lease to aid 


regarded as several illegal 
unlawful acts, each a violation 
of N. J. S. A. 40:46-23 and 








| proceeding in lieu of prerogative 
| writ. The case of Marini v. 
| Wanaque, recently decided, 
| distinguishabie. 


| Reversed with directions to 
| enter judgment for plaintiffs 
| accordingly. 


Evidence as to the situation 
of the parties and the cir- 
cumstances surrounding exe- 
cution of a contract is proper 
in aid of interpretation of the 
intention of the parties even 


is free from ambiguity. 

—While evidence as to circum- 
stances and conditions sur- 
rounding execution of a writ- 
ing is not admissible to change 
the writing it is admissible 
for the purpose of determin- 
ing the meaning of the writ- 
ing. 

LEASES—A right of first refusal 
to a tenant to renew his lease 
applies only if the landlord 
decides to rent the premises. 

REAL PROPERTY—The posses- 





notice to a _ purchaser 


cluding a right of refusal. 
TION—Reformation of a ten-| 


ant’s lease will lie against a 


of the tenant’s rights. 


Digested from an opinion by 
Freund, J. A. D., rendered Oct. 





enberg v. Gilbraltar. For appel 

Ervan F. Kushner (Robert | 
Kleiner on the brief). For| 
respondent Gibraltar — Charles | 
|B. Clancy, Jr. For respondents | 
|Sinnigen—Edward R. McGlynn | 
(Roger McGlynn on the brief). | 
| Plaintiff appeals from a sum- 


lant 
VT 


mary judgment in favor of 
defendant Gibraltar and in 
favor of defendants Sinnigen 


on the 1st, 3rd and 4th counts 
of the complaint entered before 
answer filed, on the ground that 
the complaint failed to set forth 
a cause of action. 

| The suit involves construction 
|of a lease by Sinnigen to plain- 
| tiff. The property was conveyed 
by Sinnigen to Gibraltar subject 
to the lease. Plaintiff’s argu- 
|ment is that the cause should 


| have gone to trial so that testi- | ceaeaad 
|mony could be presented as to| ‘Mereot. 


the circumstances surrounding 


EVIDENCE — CONTRACTS —}| 


each a step remediable through | pasis 


| 


iS| cave plaintiff right of first re- 





| 


where the contract on its face | 


not | 
only of the tenant’s rights un- | 
der his lease but also under | contract the intention of the 
any collateral agreements, in-| parties is to be gathered from 
j}the language used 
REAL PROPERTY—REFORMA-| strument as a whole. The sit- 





| the court in ascertaining the in- 
tention of the parties. 

On March 1, 1946, Sinnigen 
the premises in question and 
contract of sale. leased to plain- 
tiff the store, basement and 
second floor apartment for 10 
| years at $275 per month. In 1952 
|Gibraltar purchased the pre- 
| mises subject to the lease. 
| The contract of sale provided. 
| “Said lease shall contain a pro- 
vision permitting (plaintiff) to 
|meet any reasonable offers 
jthe expiration of the ten year 





at 


period”’. 

The lease provided: ‘(Sinni- 
gen) hereby agree that at the 
|expiration of this lease ‘plain- 


| tiff) shall have the privilege of 
}meeting any reasonable offers 
| for a renewal of the lease”. 
Gibraltar has notified plain- 
tiff that he must vacate on ter- 
; mination of the lease. 
| In the first count 
sought specific performance of 
an option of renewal, or in the 
| alternative money damages. The 
second count charges fraud by 
Sinnigen. The third seeks a de- 


plaintiff 














|claratory judgment as to in- 


sold to plaintiff the business at! 


simultaneously, pursuant to the | 


or;lute right of renewal. 


The trial judge dismissed the 
first and third count on the 
the clause did not con- 
Stitute an absolute option or 
right of renewal but merely 


fusal in the event of reletting. 
The fourth count was dismis- 
sed on the ground the Sinni- 
gens were no longer the owners 
and Gibraltar, as a bona fide 
purchaser, was bound only by 
what the lease provided. 

Held: The motions admitted 
the truth of the allegations of 
the complaint for the purpose 
of the motions. 

Plaintiff contends the court 
erred in its construction of 
the lease provision as to re- 


newal, that it was an absolute 
option, and that at the trial 
he would have been able to 
show this by introduction of 
evidence as to the circum- 
stances at the time of exe- 
cution of the lease. He urges 


further that if the clause does 
not express the actual intent 
of the parties, it should be re- 
formed, asserting that Gibral- 
tar, having made no inquiry 


sion of a tenant constitutes | rom plaintiff as to his rights 


took subject thereto. 


In the interpretation of a 


in the in- 


uation of the parties, the at- 
tendant circumstances, and the 


subsequent purchaser charge-/| objects they sought to attain 
able with constructive notice; are to be considered by 
|trial court in its inquiry as to 
| the 
|When the meaning of a con- 


the 


intention of the parties. 


4, 1955. Appellate Div. Schnack-| Tact is ambiguous, the sur- 
_|rounding circumstances may be 


|introduced for the purpose of 


elucidation. Even when the 
contract on its face is free 
from ambiguity, evidence of 
the surrounding circumstances 


and conditions is admissible in 
aid of interpretation. Such evi- 
dence is not admissible to 
change the writing but only 
for the purpose of determining 
the meaning of what was said 
therein. Accordingly, whether 
the clause here be regarded as 
clear and certain, or ambigu- 
ous and uncertain, if the in- 
tention of the parties is not to 
be gleaned from a reading of 
the lease as a whole, plaintiff 
should have had the oppor- 
tunity of presenting evidence 
of the facts and circumstances 
surrounding the execution 
What construction is 
to be made of the lease pro- 
vision can be better ascertained 
after the court has this testi- 
mony. 

If the covenant was for a re- 


newal, the renewal would 
for the same term as the oj; 
lease since no other term ;; 
specified. If it was a right 
first refusal, it would app), 
only if the landlord intends +, 
rent to another and would no: 
prevent the landlord from oe. 
cupying the premises itself 


Gibraltar claims it W 
chargeable only with notice 
the equities contained in 
lease and that any right 4y 
reformation would not be bing- 
ing on it. Plaintiff had entereg 
into open and exclusive posses. 
sion of the oremises before 
Gibraltar acquired them. 
such circumstances it is 
duty of the purchaser to 
quire of the person in posses- 
sion as to his rights and the 
purchaser is chargeable with 
notice of such facts as the in- 
quiry, if it had been made 
would have revealed. The pos- 
session of a tenant amount 
to notice of his rights, 
merely under his lease, but 
also under collateral agree- 
ments, including the right to 
renew the lease. While refor- 
mation does not lie against 
subsequent bona fide purchaser 
without notice, it does lie 
against one chargeable with 
constructive notice. 


costs to abide 


a, 
at 
he 


Ty 
ae. 


n 


Reversed, 
event. 


Announcements 


Israel H. Saltman has mo: 
his law offices to 313 State 
Street, Perth Amboy, New Jer- 
sey. 


Arthur L. McHale has opened 
law offices for the general 
practice of law at 484 Route 
Paramus, New Jersey. 
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THE ATLANTIC STATES 


$v HARVEY G. STEVENSON 


fhe complete up-to-date negligence 
law of New Jersey plus added dis- 
cussions and decisions of the nine 
other jurisdictions in the Atlantic 
Reporter. 


Proven to be an authoritative text that 
answers quickly day-to-day questions 
of liability or non-liability in 
“accident cases”. 


4lrealy cited by the New Jersey Courts 
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4 NEW APPROACH that 1 


Revolutionary! 


A Work on Demonstrative Evidence 
and Practical Trial Techniques: 


Illustrated with the actual charts 
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DIGESTS OF RECENT OPINIONS 


CIVIL SERVICE — APPEAL — 
PARTIES — Both the County 
Judges of the County and the 
County itself are entitled to 
appeal from an order of the 
Civil Service Department dir- 
ecting appointment of a per- 
son as a probation officer. 

CIVIL SERVICE—It is the duty 
of the Civil Service Depari- 
ment to admit to examina- 

ms and to certifv for ap- 
pointment onlv eligible per- 
sons and to reject apnvlicants 
who fall within any of 
categories listed in 
11:9-6. 

—Held, applicant’s past record 
made him ineligible for ex- 
imination or certification as 

probation officer. 


the si 


BR. S&S. 


rested from an opinion by 

Vanderbilt, C. J., re Oct 

3, 1955. Supreme Court. Vander- 
v. 





ndered 









wart Civil Service. For appel- 
ants—Milton T. Lash Fo! 
Civil Service—John F. Crane, 
D Atty. Gen. For Schillizzie 


Julius E. Kraemer 
Plaintiffs appealed 
rmination of the 
of Civil Service directing 
County Judges Bergen 
nty not to pass over the de- 
ant Schillizzie in m 
ippointment to the p 
unty probation officer 


‘om a 


Depart- 








hillizzie had worked for the 
ily on a temporary basis 
1943 to 1950 when he was 
nded and thereafter dis- 
sed for his conduct follow- 
a gambling raid which had 


t time 


1 made. He was at tha 


employed in the County Proba- 
1 Dept. 

After his dismissal and on 

Fe 11, 1953 he had taken 


passed the examination for 






ntvy probation officer. On 
ning that Schillizzie had 

certified as eligible for 
intment the _ appointing 


udges on May 7, 1953 wrote a 
tter to the Civil Service De- 
ment stating that Schilliz- 
services were unsatisfactory 
an that in their opinion 
he was not morally qualified 
to occupy the important office 
robation officer. Attached 
> the letter was a report on 
the circumstances of his prior 
discharge. 
May 19, 1953 the Depart- 
of Civil Service removed 
defendant’s name om the 
igidle list. Defendant appealed 
the Department. The appeal 
sustained and his name 
ed restored to the list. The 
ty Judges then held a 
ng as to the circumstances 
efendant’s dismissal and 
hearing concluded he was 


a 


™ + 


fri 
fr 


n 1orally fit for the position 

T so advised the Depart 
on Dec. 23, 1953. There- 
the judges appointed 


tion officer other than 


Schillizzie from the list. He again 
appealed to the Department 
and after hearing the Depart- 
ment made the order here under 
appeal. 

Department urges first 
he County Judges are not 







1 to p this appeal, 

y are state officers and 

cannot contest the ac- 

ti ther agency of the 
: at the judges are not 
legal entity and therefore 
ve no authority to sue, that 





are not parties in interest 
County has no 
interest since its in- 


the 





1 


remedial since 
t in only the payment of 


alaries 








Held: It is discouraging to 
have such technicalities of 
solemnly argued 

court has for seven 

years uniformly sought to dis- 
of all cases on the sub- 
stantive merits, all in an effort 
to prevent decision on an im- 


portant question of civil service. 


The responsibility the 
successful administration of our 
probation services rests primar- 
on the county judges under 
statutes. N. J. S. 2A:168. In 
these circumstances it would be 
odd to find courts were 
precluded from acting on a mat- 


tor 


the 


the 
Lilt 


ter so intimately concerned 
with the administration of jus- 
tice. Nor is there any basis in 
reason or in the cases for the 
argument that the county 
judges, where there are more 
than one, cannot appeal be- 


cause they are not “an entity”. 
And the people of the County. 
represented by the County, have 
a very real interest in an 
effective probation department 
beyond the money to support it. 

The Civil Service Department 
has misapprehended its func- 
tion in admitting persons to its 
examinations and in certifying | 
lists thereafter. It is true that} 
when a disabled veteran, which 
the case here, is properly | 
certified as eligible the appoint- | 
ing authority must appoint him | 
above others on the list. But} 
where, as here, a person is| 
improperly certified it is un-| 
necessary to determine his pos- 
sible priority. 


Ses 
iD 


The Department is authorized | 
by R. S. 11:6-2(e) to certify | 
only eligible persons. The Con- | 
stitution and the statutes direct 
that appointments’ shall be 
made according to merit and 
fitness. R. S. 11:9-2 and 6 direct 
the department to reject any 
applicant for examination who 
within any of the _ six 

enumerated in R. S. 
11:9-6. Defendant’s conduct 
after the raid in 1950 and his 
consequent dismissal were so 
of section d and e of 


a Ile 
TaliS 


categories 


violative 


R. S. 11:9-6 that he should never 
] been admitted to the 
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examination. He was not eli- 
cible for appointment. The order 
of the Department placing his 
name on the list of eligibles is 
set aside and his name stricken 
from the list. 





MUNICIPAL LAW—A question- 
naire used pursuant to R. S. 
40:50-5 to elicit information 
as to financial ability and 
experience of potential bid- 
ders may also contain addi- 
tional or supplemental speci- 


fications for the work to be 
bid on. 

—Requirement that a _ bidder 
own designated equipment 
necessary for the work to be 
contracted for at the time of 
the bid is a reasonable and 


proper specification and fail- 
ure to have such equipment is 
a deviation from the specifi- 
cations rendering the _ bid 
defective. 
—One not a taxpayer or citizen 
of the municipality cannot 
challenge the_ specifications 
for the work to be bid upon. 
—A low bidder whose bid was 
defective has no standing as 
such to challenge award of 
the contract to another. 
Digested from an opinion by 
Conford, J. A. D., rendered Oct. 
4, 1955. Appellate Div. Carey v. 
Fair Lawn. For appellant—Sam- 





uel A. Larner (Budd, Larner & 
Kent, att For respondents 
John J. Breslin, Jr. (Joseph S. 
Sproviere Breslin & Breslin, 
Attys.) 

Plaintiff was one of four bid- 
ders for irbage collection 
contract for the Borough of 
Fairlawn. The bids were made 
April 13, 1954 and the contract 
was to commence May 18, 1954 
The contract was awarded to 
defendant Mastrangelo. Plain- 
tiff sought have the award 
set aside illegal and asked 
judgment claring plaintiff 
low bidder entitled to the con- 
tract. The court below held that 
since plaintiff’s status was solely 
as a bidder and not as a tax- 
ayer or citizen, it was  pre- 
cluded from attacking the mu- 
nicipal proces gs because its 


failed to conform 
with the specifications of the 
borough several respects. 
Plaintiff appeals 


own proposals 


Plaintiff’s bid was low on a 
fixed basis but Mastrangelo’s 
bid was low if his additional 
unit basis was used projected 
against municipal estimates of 
future nstruction in the 
Borough. However, for the pur- 
poses of tl case both below 
and here it assumed plain- 


low bid. 
statutes, N. J 


tiff’s bid was the 
Held: Under 


the 


S. A. 40:66-4 and R. S. 40:50-1 
et seq th ody charged with 
making tl ‘ontract mav re- 
auire a2 ! from a bidder 
showins inancial ibility 
ind ¢ furnish- 
no hit ns and speci- 
I 17101 yntract work 
The ; nav be elicited 
in tne questionnaire 
The re used a 
auestion hieh asked for 
swers regoing and 
itements' of 
nance of 
the col hich were in- 
tended a | ional specifica- 
t is. °F ecifications state 
the questionnaire “is made a 
part ‘ifications as if 
the same were fully set forth 
herein.” 
The questionnaire states, ‘““De- 
eribe th yer of trucks now 
owned by you with all metal 
1utomatic ucker type bodies 


to use in the 
if this contract. A 


ntend 


which you 
oerformance 





ninimum even such trucks 
should be listed: Five for regu- 
lar daily service and two for 
emergency purposes”. Plaintiff 








ch trucks and four 
Plaintiff con- 


listed five 
of another type. 
tends this not constitute 
a failure to qualify because (a) 
R. S. 40:50-5 does not constitute 
| the questionnaire a part of the 
| specifications, (b) there was no 


qaoes 


requirement that a_ specific 
number of trucks be owned at 


the time of bid and (c) plain-| 


tiff’ could have supplied the 
seven trucks of the type speci- 
fied by the time the contract 
was~eo. begin. 


None of these points are well 
taken. While the statute designs 
the questionnaire as a _pre- 
liminary step in investigation of 
potential bidders it does not 
prohibit its use, as here, as a 
convenient means of supple- 
menting the formal specifica- 
tions. Such was clearly the situ- 
ation here and the specifica- 
tions expressly so stated. 

Nor was the specification 
arbitrary or the departure in- 
substantial. Moreover, plaintiff 
concedes that not being a tax- 
payer, it is precluded from chal- 
lenging the specifications. It is 
an appropriate object of the 
questionnaire and specifications 
that the bidder furnish assur- 
ance of possession by him at the 
time of the bid of the physical 
as well as financial ability to 
perform the contract. The mu- 
nicipality need not rely on the 
bidder’s apparent ability to 
achieve full readiness to per- 


form by the time the contract 
performance is to begin. 

The facts also disclose plain- 
tiff did not meet the specifica- 
tions as to a place for dumping. 

Plaintiff sought to prove Mas- 
trangelo’s bid was not in com- 
pliance with the specifications. 
But plaintiff’s action must stand 
or fall on its own entitlement 
to the contract, it not being a 
taxpayer or citizen vested with 
status as such to institute a 
plenary challenge of the muni- 
cipal action. The standing of a 
low bidder denied the award 
rests on its right to have its 
bid accepted and failure on its 
own part to comply with speci- 
fications is fatal to its cause. 

Nor was plaintiff entitled to a 
hearing before the award was 
made to Mastrangelo. Plaintiff’s 
bid was plainly defective and 
deviated from material spe- 
cific objectives of the specifi- 
cations. In such posture the 
borough council was absolutely 
precluded from considering it. 
This is not a case of purported 
lack of general responsibility of 
a low bidder, where a hearing 

to be afforded. 
Affirmed. 


is 
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Government Lawyer As A Career 





In December 1953, U. S. Attorney General Brownell inaugu- 
rated a recruitment program designed to induce high ranking 
law school graduates to accept employment with the Depart- 
ment of Justice in the same manner as the large law firms in 
metropolitan centers seek talent annually from the leading law 
schools. Earlier this week the Justice Department announced 
the selection of 40 honor law graduates, including one from New 
Jersey, who were picked from a field of 300 “exceptionally quali- 
fied applicants” from 81 law schools. 

The purpose of this recruitment program is to attract ex- 
ceptionally able young lawyers to government service and to 
train them in public iaw. Such training and experience in view 
of the volume of litigation between government and private in- 
terests, says Mr. Brownell, should benefit both sides. Ultimately. 
he reasons, the young lawyer trained in government practices 
and procedures goes into private practice where he can give 
private clients the benefit of his training and experience acquired 
in the service of the public. 

Mr. Brownell’s program is fine as far as it goes. It would 
seem, however, that this intelligent approach to providing ade- 
quate legal services for the public should be extended to other 
levels of government and also to assure longer service by lawyers 
in the public’s employ. 

If protection of the public interest deserves and requires 
lawyers with ability and experience generally equivalent to 
those of the advocates of private litigants, then it seems that 
the public should receive the benefit of the training it affords to 
young lawyers. As it is, what happens too often is that the young 
government lawyer stays long enough to get his training at 
the public’s expense and just when he becomes sufficiently 
skilled and proficient so that he can serve the public interest 
efficiently with the additional values that come with experience 
and maturity, he leaves public service to become a protagonist 
for the “other side’. Somehow this does not seem fair to the 
public that nurtured him professionally. Yet, what alternative 
does the young government lawyer have whether he is in the 
federal, state or county service? While starting salaries may be 
attractive for ‘“student-lawyers” they do not increase in proportion 
to his needs or his worth as time passes. Sheer economic neces- 
sity is sufficient to force many a bright government lawyer into 
private practice regardless of any zeal he may have for public 
service. Even more compelling is the uncertainty of tenure due 
to political vagaries. The declassification and removal from civil 
service protection of many federal lawyers in recent years has 
served as a hard iesson and warning to those who would make 
government service a career. 

What Attorney General Brownell started with his program 
of recruiting top flight law school graduates should be augmented 
by a program that will give adequate compensation and tenure 
to a substantial number of lawyers at all levels of government. 
This would make public service that attractive career it should 
be for many a lawyer. It would make for continuity of skilled 
services and more expert protection of the public interest. These 
principles are even now recognized to a degree, but to a very 
small degree. There are some lawyers in the state Attorney 
General's office, in some Prosecutors’ offices and probably in the 
various federal government offices who are retained on a career 
basis regardless of election results. The same applies in the 
legal departments of some of the larger municipalities. But they 
are so few in number as to be exceptions that merely prove the 
rule. 

What is here suggested is not intended to apply to the policy- 
making heads of public legal departments nor even to their top 
assistants. These are charged with a certain degree of responsive- 
ness to public opinion and should be subject to such opinion as 
may be registered by the electorate. Nor is it intended that 
government law offices should become sheltered haven for in- 
competents. It is submitted, however, that given the selectivity 
of the Brownell program plus adequate compensation and the 
security of tenure, the public interest would be better served 
by a larger corps of expert career men than is now the case 
This should be the goal of enlightened political leaders. It should 
also be an objective of the organized bar as a service to both the 
public and a large number of members of the Bar. 











N.Y. Deputy Mayor To Advance New Concept 
Of Prisons For Juveniles 


New York County 
sociation Thursday evening, 
tober 27. 

About 100 of the leading or- 
ganizations in the field are ex- 
pected to send representatives, 





Lawyers’ ASs- 


A new concept of detention 
Oc- 


facilities and methods for the} 
solution of the juvenile de- 
linquency problem will be ad- 
vanced by Henry Epstein, Dep- 
uty Mayor of New York, at a 


conference of judges, lawyers | according to William M. Wherry, 
and representatives of social! Chairman of the Association's 
and welfare agencies at the} Special Committee on Children 
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Public Liability For 
Reactors Urged 


Based On Workmen 
Compensation Plan 


Washington, D. C. (ACCN)— 
A plan analogous to the work- 
| men’s compensation act was ad- 
vocated here to cover public lia- 
bilities in nuclear reactor opera- 
tions. 

The suzzestiou 
William M. Cousins Jr., assist- 
ant director of Armour Research 
foundation of [Illinois Institute 
of Technology, at the Atomic In- 
dustrial Forum’s annual meet- 
ing. 

Cousins recommended the 
passage of an “atomic compen- 
sation act” which would provide 
for fixed damage payments to 
the public and a fixed limit of 
liability for companies. 

He pointed out that adequate 
public liability insurance cur- 
rently is not available at reason- 
able rates and that many com- 
panies would prefer’ greater 
coverage. 

“The objective of any insur- 
ance plan must be to protect 
both the general public and the 
reactor owner,” he said. 

Cousins admitted that several 
questions must be answered be- 
fore the adoption of such legis- 
lation, including the assessment 
of damage and the calculation 
of maximum possible damage. 

But he urged a positive ap- 
proach in dealing with the prob- 
lem, saying, “There is no doubt 


that revisions will have to be 
made, but the same has been 
true of workmen’s compensa- 
tion.” 


He pointed out that the meas- 
urement blood damage has 


of 


been suggested as a means of 
assessing radiation damage. 
“We are learning more and 


more every day about radiation 
damage to living structures,” he 
stated, ‘and it does not seem 
too optimistic to believe that a 
quantitative measure can be 
achieved.” 

Cousins said there are two 
major factors in the establish- 
ment of a fixed limit of liability 

-the probability of a disaster 
and the population within its 
range. 

He believes the experience 
and judgment of nuclear engin- 
eers at present sufficient to 
suggest a starting figure which 
be modified with exper- 


1S 


could 
ience 

“The preceding considerations 
obviously are similar to those 
steps every insurance company 
goes through in arriving at rates 
for any type of insurance,” he 
asserted. 

Cousins described many of the 
safety precautions taken in in- 
stalling the nation’s first nuclear 
reactor specifically for industrial 


research at Armour Research 
foundation’s facilities in the 
heart of Chicago. 

The reactor, which will be 


completed early in 1956, also is 


the first to be constructed in a|! 


highly populated area since the 





and Youth and the Courts. The 
Special Committee on _ Socio- 
Legal Jurisprudence is collabor- 
ating on arrangements for the 
meeting. William J. O'Shea, 
president of the 8,000-member 
bar association and member of 
the New York Board of Educa- 
tion. will preside. 

In a statement accepting the 
invitation to be the principal 
speaker at the conference, Mr. 
Epstein noted that the society 
i which it is necessarv to 
integrate disturbed youth is a 
competitive society, and that 
one bit of evidence 
perhaps we should study 
parallel to the creation of 
better detention in- 

He said that the 

“may not look too at- 
tractive to many people who 
might view with alarm the en- 
croachment of prison competi- 
tion.” : 


into 


“This is 
tha 


+ 
C 
asa 





re and 


ations 








inswers 





was made by | 


| fore, the only alternative is one 
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Editor, New Jersey Law Journal: tion wherein a sale of goods ip 

Your idea of “The Suggestion , bulk was effected to an out-of. 
Box” is to be commended and/| State purchaser, who despite the 
is an excellent medium for the | fact that my client did not 
expression of the thoughts of/| receive the requisite notice as 4 
the various members of the uae creditor, removed the goods ang 
and is further a means of point-| chattels out of the State sg 
ing out certain pit-falls en-| that it was impossible for me 
countered by practitioners es-/|to follow the same as provided 
pecially by reason of the de-| by the provision of R. S. 46:29-; 
ficiency of certain provisions of | et seq. It followed as it usually 
existing legislation. | does in such instances that the 

In your issue of October 6,| Sellers were not financially re- 
1955, concerning the sale of|Sponsible and effected the sale 


goods in bulk, I have personally very hastily to the detriment of 


been confronted with a situa-/| the creditors. 
I believe that it may be 2 


| development of Fermi’s original | worthwhile consideration to 
reactor in 1941. | have legislation enacted in con- 

Cousins estimated that some} nection with the sale of goods 
11,000 persons live within aj{in bulk so that creditors in 
radius of 1,500 feet of the site|Ssuch instances may be pro- 
of Armour’s reactor. tected and safeguarded against 

“Such a_ situation obviously | SUCH Quickie sales. It may even 


cannot be satisfied by the use | D& in order to make such an 
act on the part of the sellers 


of exclusion area, and, there- | nee 
|}and the buyers a criminal of- 


fense unless both have strictiy 
complied with the act. 

I would be interested in read- 
ing the thoughts and the ex- 
periences of the members of the 
bar along these lines. 

Very truly vours. 
Benjamin H. Stadtmauer 














in which ‘containment’ is as-| 
sured,” he declared. 

Cousins praised the press and 
the atomic energy commission 
for their assistance in quieting 
the fears of the public. 

He said the foundation’s pub- 
lic relations efforts have beer 
successful in convincing Chi- 
cagoans that “the most danger- 
ous feature of our reactor labor- 
atory is the crossing of State St. 
to reach it.” 


Evidence Code 





(Continued from page 1 





changes in such prevailing pub- 
lic policy should be inferred 
from a general authorization to 


Federal Bar Meetings 


formulate rules of practice and 

Announced procedure. See Frankfurter, J 

The next meeting of the Fed- dissenting in Sibbach v. Wilson 
& Co... 312 U.S. 1, t%. 


eral Bar Association of N. Y..,| 
N. J. and Conn. will be held on 
Tuesday, October 25 at 8 P. M. 


The decision of our Supreme 
Court in Winberry v. Salisbury, 


at the meeting room of the Am-/5 N. J. 240 (1950) points out 
erican Arbitration Association,| that the 1947 draft of Consti- 
tution, unlike the 1942 draft 


477 Madison Avenue (corner 51st | 








Street). This meeting will be| did not empower the Court to 
held under the joint auspices! Make rules as to evidence. The 
of the Committee on Arbitration | Court in referring to the 1942 
and the Labor Law Committee.| draft says: “That draft, unlike 
There will be a panel of|Our present Constitution, gave 
speakers expert in the field,| the Supreme Court rule-making 
together with a demonstration | Power as to evidence”, and ther 
of the operation of a labor| points out that if the 1942 draft 
arbitration. j}had been adopted, the Court 


“would have had the authority 
to alter the substantive law 
especially by making changes in 
the law of presumptions”. The 
Court, in the Winberry case, ap- 
| pears to disclaim any power to 
change the substantive law of 
evidence. It says that the 1947 


On Monday, October 31, there 
will be a luncheon meeting un- 
der the auspices of the Special | 
Committee on Pure Food and} 
Drug Laws, at which Joseph 
Winston, the Chairman of that 
Committee, will speak on the} 
subject of “Handling Cases un- 


der the Food and Drug Laws’”.| Constitution, as phrased, “serves 
The luncheon will be held at| aS a continuous reminder that 
the Shelton Hotel, 49th Street} the rule-making power as 


& Lexington Avenue, New York/| Practice and procedure must no: 
Citv. at 12:30 P. M. |invade the field of substan 
The Tax Committee is ar-|1aw as such”; and it furthe: 
ranging another series of lunch-| Says that the Courts “are no 
eon lectures: Joseph D. Karp,| tO make substantive law whole- 
the Chairman of the Special | Sale through the exercise of the 








Committee on Trial Practice, is| Tule-making power.” Since 
| arranging a series on that sub-| Proposed Code was conceivec 
the| and drafted as an integ 


ject; Sigmund Timbereg, 
Chairman of the Trade Regula- 
| tion Committee, is arranging a 


| whole, and because proceduré 
and substance are so inters 


/symposium on “Twenty Years| We think it would be best % 
of Robinson-Patman—An Ap-| have the Legislature act on tt 
praisal”: and Harry Torcezyner,| Code as an entirety, then 


the Supreme Court act upon! 
Such a_ co-operative methoc 
might successfully insulat 
initial Code against attacks oF 
Constitutional grounds n} 
other course of  unilateré 
and uncooperative action 

between these two branches 0: 
the government, would make ! 
necessary to separate the 
cedural provisions from 
Substantive ones,—an 
impossible task —without a com 
plete rewriting of the 
any attempt at such se 


the Chairman of the Committee 
on Comparative Law, is plan- 
ning a symposium on “The 
Foreign Lawver and the Foreign 
Law Exvert in the United 
States”. Details as to these ac- 
tivities will be announced at a 
later date. 

The Annual Thanksgiving 
Luncheon of the Association 
will again be held at the Star- 
light Roof of the Waldorf 
Astoria cn Wednesday. Novem- 
ber 23. The price will be $4.50, 





























and. as usual, there will be an 

interesting program. Among the| there is danger that p 
speakers will be Warren E. the Code may be renceret 
Burger, Chief of the Civi] Di- Meaningless or ambiguous : 
vision of the Department of the end product may be suole¢ 
Justice. and recently nominated to challenges on Constitut: 
by President Eisenhower as a grounds. 
Judge of the District of Respectfully submitte¢ 
Columbia Court of Apveals. James F. X. O'Brien 


Chairman 
Israel B. Greene 
Merritt Lane, Jr. 


There will be further announce- 
ments as to the other speakers 
and the awards to be made. 
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AT THE MONMOUTH COUNTY COURTHOUSE | 
DEDICATION CEREMONIES 








| 
i 


| 






No. 1: Freeholder Victor E. Grossinger, County Clerk J. Rus- 

sell Woolley, Freeholder Earl L. Woolley and Sheriff Ira E. Wolcott 
No. 2: Prosecutor Vincent P. Keuper and State Senator 

Richard Stout 

No. 3: Judge Frank T. Lloyd, Jr., Chief Justice Arthur T. 

Vanderbilt, and associate Justices Albert E. Burling and William 

J. Brennan, Jr. 

No. 4: County Counsel Howard Roberts, Freeholder Director 
Joseph C. Irwin, County Clerk J. Russell Woolley, former Justice 
Henry E. Ackerson, Jr., architect James W. Mancuso and (rear) 
R. J. Gisleson 

No. 5: Judge Haydn Proctor, Magistrate Harold Halpern and 
Judge John C. Giordano 

No. 6: Ezra Karkus, President Monmouth Bar, 
Justice Henry E. Ackerson, Jr. 

No. 7: Chief Justice Arthur T. Vanderbilt and former prose- 
cutor J. Victor Carton 

No. 8: Judge Alton V. Evans, Judge Haydn Proctor, Judge 
Edward Ascher, Asst. Pros. John Petillo and Judge J. Edward 


and former 























Knight 
New Monmouth County Courthouse Dedicated 
_The new Monmouth County Supreme Court Justice Henry E. 
thouse was Officially dedi- Ackerson, Jr. Public inspection 


t t of the new facility followed the 
Satur- dedication exercises. 

The Monmouth County Bar 
at Association also issued a special 


“ated at exercises held 
Sucing in Freehold on 
‘Y morning, October 8th 
tne Master of Ceremonies 





ba dedication was J. Russell edition of its publication, the 
"OOley, County Clerk, and an Advocate, as a Souvenir Pro- 
address of welcome was given gram of the event. In addition 

Joseph C. Irwin, Director of to containing the dedication 





‘ne Board of Freehold exercise program it contains 
= were delivered bi ra pictures of the new and old 
Lee arkus, president the buildings, the Judges of the 


nm uth County Bar Associa- County, the County Officers, the 





bs and Chief Justice Arthur officers of the Bar Association. 
sae jerbilt and a dedication a letter from the Chief Justice 
«Gcress was delivered by former congratulating the Bar for their 





| incorporated 


//} such but 


NEW JERSEY LAW JOURNAL, THURSDAY, OCTOBER 13, 1955 


Page Five 





Planning and Zoning 





(Continued from page 1) 





More than a year ago I sug- 
gested that legislation be passed 


to require the formal actions of | ments, In the case of filing of 


boards of adjustment to be re- 
corded. In this connection, it is 
only very recently that many 
boards of adjustment are adopt- 
ing formal resolutions where, 
pursuant to the requirements of 
administrative law, they set 
down their findings to support 
the variance granted. I remem- 
ber getting variances in the 
form of a letter of notification 
from a zoning board of adjust- 
ment simply stating that a var- 
iance had been granted. That 
was about the only record there 
was of such action, and this 
certainly does not lend itself to 
recording 

There is no insuperable diffi- 


culty in requiring that such 
action of the board embodied in 
a formal resolution properly 


| drawn be recorded in a book for 


that very purpose, much after 


the manner of vacation ordi- 
nances.‘ 
It is for this reason, no doubt, 


| that Professor Tischler’s list did 
| not 
‘or actions of 


zoning ordinances 
the board of ad- 


mention 


justment 
The only other reference to 
Mr. Tischler’s list is that con- 





cerning maps 


This acquires a 
new pertinency in view of the 
recent legislation which was 
adopted 





1953 in conjunction 





with pla 
In connection with maps, it 
|might be well to point out that 


they were not originally treated 
as such but were a part of the 
recording acts. Indeed, they were 
riginally as a part 


of an act entitled “An act re- 
specting conveyances”, which 
| title has been uniformly pre- 
'served since the first of such 
acts was adopted on June 7, 
1799. 

This required that all 
plats, surveys and _ schedules 
were to be annexed to convey- 


ances which were to be in writ- 


ing, recorded in the Court of 
Common Pleas in well bound 
books of good paper by entering 
them word for word in fair 


hand. Of course, the plans and 
surveys were not entered as 
ere kept annexed as 
a part of deeds and mortgages. 

This language was preserved 
in the revisions of 1846 and 1874. 
It was not until a supplement 
to the revision of 1874 adopted 
under the act of March 29, 1888, 







that there began a separate 
treatment of maps as such. 
This act created the county 
block syst is we know it today. 
Official: 1 aS commissioners 


is were to have 
eyors make maps 


of land 
competent su 


or plans of the county on which 
all streets and blocks or parcels 
bound by streets were to 
be shown on the maps, the 


lumbered consecu- 

The act said 
“The commissioners shall also 
cause such map of such county 
to be subdivided into convenient 


blocks to be 
tively from 1 up. 






o-. “2 











effortsii ringing the new court- 
house into beir a short his- 
tory of the earlier courthouses 
of the County, and brief ex- 
planations of the work of the 
offices of the Prosecutor, County 
Clerk, Sheriff, Surrogate and 
Probation Department. 

As a result of the erection of 
the new building, the old court- 
house will hereafter be called 
the Hall of Records. It will 
house the records of the County 
Clerk other than court docu- 


the offic of the Surro- 


ments, 


gate, Boat Taxation, Board 
of Election Commission, 
the Engineer’s Department, and 
the Board Freeholders. The 
new courth will house the 
courts and offices of the 
Prosecutor, Sheriff and County 
Clerk. 


land sections.’” 

Provisions are made for the| 
endorsement of proper block 
numbers on recorded instru- 


new maps, and the creation of 
new county blocks, the act made 
it incumbent upon the recording 
officer and counsel to the free- 
holders to cause a map showing 
such new blocks and _ their 
designations to be filed in the 
same manner as the previous 
land maps “and the lot number 
heading of such _ subdivided 
block shall be marked as ‘sub- 
divided’ and reference made at 
such heading to the new blocks 
created therefrom.” Thus began 
the use of the word “subdivide”. 

In 1895, an act was passed 
which required that in all cities 
which had adopted atlas or block 
maps, the register of deeds or 
county clerk was_ prohibited 
from recording a conveyance of 
“subdivisions of lots of land and 
real estate situated in said city 
unless it was duly certified 
thereon that the same had been 
presented at the office * * * 
or other department of such 
city having charge of such atlas 
or block maps for the purpose 
of recording or noting such 
changes.” 

This act is noteworthy as be- 
ing the first attempt to coordi- 
nate the local municipal maps 
with the county records, some- 
thing which the modern Official 
map act tries to do in connection 
with planning. 

The act is also significant in 
its use of the word “subdivision” 
as a noun for the first time. 
This act, however, was repealed 
in 1898 at the time of the adop- 
tion of the revision of the act 
respecting conveyances which, 
incidentally, years afterwards 
then passed into the revised 
statutes as the last general re- 
vision prior to such statutes. 

Up to now, the chief liaison 
between the county and local 
municipal map generally is a 
provision of the tax act requir- 
ing that an abstract of the deed 
when recorded be mailed to the 
assessor of a municipality unless 
the owner has previously pre- 
sented his deed to the assessor 
or proper custodian of the as- 
sessment map _ so _ that it 
might be noted on the munici- 
pal books. R. S. 54:4-29, et seq. 

Be that as it may, the new 
planning act now squarely pre- 
sents new problems for the 
searcher, and Professor Tischler’s 
list will have to be extended. 

The new items, as will be 
pointed out in our consideration 
of the recent legislation includes, 
in the county recording agencies, 
the subdivision ordinance, the 
approved Subdivisions, both 
minor and major, and any maps 
filed pursuant to R. S. 46:23-9.1.’ 

On the local level, the searcher 
will have to secure a certificate 
of approval of a _ subdivision 
much after the manner of a tax 
search. No only that, due caution 








Bar Assn. Committee 
Questions Remarks Made 
By District Attorney 


District Attorney Samuel Dash 
claimed the Philadelphia Bar 
Association’s Committee on 
Criminal Justice and Law En- 
forcement was interfering with 
the duties of his office in the 
Ostreicher case and “hitting a 
free press”. 

The committee summoned 
Dash to appear at a meeting to 
explain “statements” made by 
the 30-year-old district attor- 
ney in connection with the 
abortion death of Mrs. Doris 
Jean Ostreicher last month. 

William A. Gray and Thomas 
D. McBride, attorneys for three 
accused principals in the case, 
and Dash himself are members 
of the committee. 


Statement Questioned 


A notice to committee mem- 
bers said the group would con- 
sider three things, including 
statements Dash allegedly made 
to the press concerning the case. 
A committee spokesman said 
the alleged statements contained 
“facts that should be proved at 
the trial” and had drawn “un- 
favorable reaction from many 
members of the bar”. 

The three persons accused in 
the death of the 22-year-old 
heiress to a supermarket for- 
tune were Milton and Rosalie 
Schwartz and Mrs. Gertrude 
Silver, mother of the girl who 
was found dead in the Schwartz 
apartment August 24th, two 
months after she eloped with 
motorcycle patrolman Earl 
Ostreicher, of Miami Beach, 
Fla. 

Free On Bail 

The Schwartzes presently 
free in $5,000 bail each for grand 
iury action on charges of per- 
forming the abortion. They were 
represented by Gray. Mrs. Sil- 
ver, accused of being an acces- 
sory and conspiracy, presently 
is in a psychiatric hospital until 
her condition permits her to 
have a hearing. Sre was repre- 
sented by McBride. 

Dash said he felt the commit- 
tee should not “discuss the 
Ostreicher case until it is tried”’. 


are 





will require an examination of 
the minutes of the planning 
board and the governing body 
and any other body requiring 
referral under the loca] ordi- 
nances, the master plan, if any, 
and in some cases the zoning 
ordinance and map. 
The Development of Planning 
Legislation 

The word “subdivision” 
acquired new importance with 
the adoption of the planning act 
of 1930. 

This act gave a _ statutory 
definition to the words, and it 
does not seem to have been the 
subject of judicial scrutiny. In 
the present act, the old defini- 
tion is repeated, but there are 


(Continued on page 6, col. 1) 
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subdividing or to the lands or 
territory divided. 
Parenthetically, it might be 
pointed out that this has been 
recently construed in the case of 
Clauss v. Postma, 108 A. 2d 34. 


(Continued from page 5) 


some exceptions annexed there- 
to. For clarity, it may be well, 
therefore, to give the definition 
in full. 





“Subdivision” means the divi- The court held that the em- 
f 4 lots each 20 feet in 


sion of a lot, tract, or parcel of blag 








land into two or more lots, sites, ito. «6an 80 foot plot f 
or other divisions of land for the purpose of erecting thereon 
the purpose, whether immediate a single family dwelling is a 
or future, of sale or building inbdivision. This interpretation 
development; except that the ontrary to the historical use 
following divisions shall not be uch a term du re i- 
considered subdivisions within cizin he de m, ore ou 
the meaning of the act; pro- save to appear than does in 
vided, however, that no Ww ncated report of that case. 
streets or roads are involved: cannot be determined 


1ether the four lots had once 
part of a larger subdivision. 
means 


divisions of land for agricultural wi 
purposes where the resulting en 
parcels are three acres or larger ¢ prefix “re” 

in size, divisions of property by and a resubdivision to 
testamentary or intestate pro- divide again. The fact that ‘‘su 


if) again, 


1S 





visions, or divisions of property division” may be both a 

upon court order. Subdivision 1d a noun does not enlarge 
also includes resubdivision, and neaning. Furthermore, un- 
where appropriate to the con- r most subdivision ordinance 
text, relates to the process of h a small number of lots 


regarded as a 
requiring no 
planning 
to appear e 


minor 


formal 


iid be 
subdivision 
hearing by a 


Nor is it made 





board 
xactly 








what connection the subdivision 
had with a building permit 
Going back briefly to the plan- 
ning act of 1930, this act pro- 
GUARANTEE vided for a master plan which 
F 4 Be might become an official muni- 
# cipal map. It also provided for 
and Trust Company Subdivision ordinances’ which 
ould control transfers by 


ee: offering making them subject to the ap- 
a complete title insurance proval of a planning board. The 
service throughout the original act provided for a 
States of New York, penalty in case of violation and 
New Jersey, Connecticut, 


for iniunctive relief.’ 
: * 1 1948 and agé in 1950, this 
Massachusetts, Maine Ir 6 anc 1in in + his 


section was made inapplicable 

and Vermont when the planning board had 
waived the filing of a map. 

MEW JERSEY OFFICE In 1951, this was. greatly 
Hackensack strengthened by permitting an 


action to set aside the convey- 
Tel. HUbbard 7-4300 ance. It also gave the trans- 

Newark ferees a lien upon a parcel or 
1180 RAYMOND BLVD. plot of land from which the 
NN Tel. MArket 4-1331 __ 7 RS, 40:55-1, et sec 
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Subdivision was made to secure 
return of deposit and damages 


but limited the right to two 
years.” 
In somewhat different lan- 


guage, it re-enacted the waiver 
provisions of the 1950 amend- 
referring to the waiver 
the requirements of approval 
) sucdivision rather than 
approval of the map. These pro- 


ment 


Ol 


visions led to trouble and in 
Borough of Oakiand v. Roth, 
25 N. J. Super. 32, the legislation 


vas declared unconstitutional 


failure to supply adequate 
rc - the approval of 


subdivision. As a result, the 
Municipal Planning Act of 
1953 ed. (Chapter 433, 
Laws of 1953). 
Municipal Planning Act of 1953 
The new act is involved, to say 





LOLLOW 


he least. It provides for a 
aster plan which it leaves 

omewhat in the air, and, unlike 
sarlier act, it does not con- 

ct it with an official municipal 
ap. On the contrary, a sepa- 
ate act is provided under the 
‘rious title “Official Map and 

Permit Act, 1953”. 





434, Laws of 1953. The 
traditional law of building per- 
nits has always reposed in build- 


Chapter 








odes or zoning ordinances, 

this act concerns itself, in 
main, with the status of 

i yn to the pro- 

) jing. even though, 

( mm, 1 Onters review 
zoning board of adjust- 
Jlanning act 

provides in general tor two types 


ision contr pursuant 


I SUDQAILV 









» the ordinance of the govern- 

he first called by the 

‘alternate a” or the 

planning board” type 

here the planning board acts 

lieu of the governing body, 

ind the second referred to as 

“alternate b” requires the favor- 

able referral to the governing 

90dy by the planning board. 
R. S. 40:55-1.14. 


Except for this additional step, 
there is no substantial differ- 
ence between the two and we 
need not concern ourselves with 
this distinction. I am advised 
that the majority of subdivision 
ordinances give the control to 
the planning board. 

The subdivision 
must adopt standards 
may not be in conflict with 
the zoning ordinance, which 
ordinance must be filed with the 
county recording officer. R. S. 
40:55-1.15." 

Once again, subdivisions are 
broadly divided into two types 
which are called by the planners 
“minor” subdivisions and “ma- 
jor” subdivisions. This classifi- 
cation appears to be derived 
from Sections 14 and 15 of the 
act which permit an ordinance 
to set up exemptions where the 
number of lots involved are less 
than the specified number or 
where no new streets are in- 
volved.” 

In the case of a minor sub- 
division, the subdivider need 
only make an_ application, 
usually to the municipal clerk 
secretary of the planning 
board, for review and a com- 
mittee of such planning board 
may advise that there is no 
cause for review and give its 
approval forthwith. R. S. 40:55- 
1.15. There may be a reference 
to a county planning board when 
on a county road 
is involved.” But other than that, 
there are no complications. The 
. however, record 
with the county 
within 90 days. 


ordinance 
which 


or 


arainage 


wodivider m1 


1ST 
his approval 
recording officer 
R. S. 40:55-1.18, 

If is a major subdivision, 
however, he must make a formal 
ipplication on what is termed a 
preliminary plan to the planning 
board. In that case there is 


it 
aU 





Conference On "Loyalty - Security" and 
The Law 


A conference on “Loyalty- 


security and the Law” will be 
held on Saturday, October 15, 
from 10 a.m. to 5 p.m., by the 
National Lawyers Guild, at the 






bizon-Plaza Hote! Fifty- 


Street and Avenue of the 
City. 


—=4i 





York 











Americas, New 
Osmond K. Fraen 
an f the c 
f < d I J ties 
f the Guild, will open the morn- 
of the Fund for the Re- 
yubli Stanley Faulkner, chair- 
nan of the Constitutional Lib- 





customarily a referral to other 
local boards for their approvals. 
He may secure what is termed a 
tentative approval upon condi- 
tions, which gives him an addi- 
tional three years to obtain a 
final approval of a subdivision. 
R. S. 40:55-1.18. The main condi- 
tions include adequate drainage 
and width of streets (no more 
than 50 feet unless master plan 
and official map otherwise re- 
quire), suitable grades, access 
for fire fighting equipment and 
coordination with street system. 
R. S. 40:55-1.20. In the mean- 
time, he is permitted to install 
his improvements or give suit- 
able guarantees that he will do 
so, after which he is then in a 
position to obtain final approval. 
As in the first case, he files the 
map with such final approval 
in the county recording office. 

It will be observed that even 
a minor subdivision requires 
ome action by the planning 
board if nothing more than the 
granting of an exemption or 
waiver of review. In view of the 
revision of Chapter 23 of Title 
46 concerning maps, which 
seems to have been adopted in 


connection with the planning 
legislation, elaborate provisions 
have been made for monu- 


ments." R. S. 46:23-94. This 
seems not merely to be an exer- 
-ise of police power but of police 


patrol power, which should 
hardly be necessary in connec- 
tion with so stable an institu- 
tion as real estate. 

A disturbing feature of the 
new planning act is the number 
of rights which are derived 
from the non-action of the 
Planning Board or the govern- 


ing body. Thus, after the adop- 
tion of a master plan, any 
action necessitating the expen- 
diture of public moneys may be 
referred to the planning body 
for review within 45 days after, 
but if the Planning Board fails 
to act, the governmental action 
may proceed without such ap- 
proval. R. S. 40:55-1.13. 


If a planning board fails to 
act within 45 days after sub- 


mission of a final plat for ap- 
proval, it will be deemed to have 
been given favorable approval. 

When referral is required by 
the planning ordinance to the 
governing body, the failure of 
the latter to act later than the 
second regular meeting after 
submission to the clerk shall be 











Committee of the Ne 
York Chapter of the Guild. ap 
I apiro, q N 


discuss “Go 


erties 


oi tne 








Employment and 
i Under 





he Loy 
Securi sram on the Pr 
of Law 


will be the topic 
address by Professor Thom 
Emerson, of Yale University 
School. 





There will be an opport 
for discussion and the cor 
eration of questions from 


floor. The sessions will be opent 
all members of the Bar 
registration fee of $1 a sessi 





deemed an approval. R. S. 4 
Lis. 

Failure to issue a certifi 
of approval for fifteen 
after proper application 
for renders the lands free 
any action by the municipalit; 
R. S. 40:55-1.25. 

Long experience has 
me that non-action is a sle 
reed to lean upon, when it 
pends upon the non-action 


municipal body. Indeed, 
legislation is contrary to the 
usual statutory provision. For 





instance, a board of adjust: 
must decide 60 days after hear- 
ing and 90 days after the filing 
of an appeal, but failure t 
so is equivalent to an ad\ 
decision. R. S. 40:55-45. So 
a failure to approve a sale 
two meetings of the governing 
body will be deemed to 
disapproval. R. S. 40:60-26. 
Finally, as in the earlier 
planning act, planning b 
have the powers of zoning 
missions, but significantly 
those of a board of adjust. 
as will be pointed out later 
Brief History of Zoning 
Legislation in 
New Jersey 
The history of zoning 
tion in this state begins 
Chapter 54 of the Laws of 191 
The title of the act 
cant: 





is signifi- 
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courts 





and 


act to enable cities 
e first class to regulate and 
the height and bulk of 
dings, to regulate and de- 
termine the area of 
and other open spaces 
to regulate and restrict 


of 


yards, 


in- 


the location of trades and 
dustry 

In 1918 by Chapter 146 of the 
ws of that year, this act was 





ied 






pre 


nicipalities; 





or 


1ers. 


ng y 
of this 


consisting of 
s who were given the power 
) vary or modify the provisions 
the ordinance where 
ement 
work unnecessary 


he next big step was 
ment of Chapter 146 of 
vs of 1924. This enactment 


ears. The most 


“the 
of its strict 
injustice 


the 


stantially re-enacted and ex- 
to include second class 
There were several addi- 
supplements in the suc- 
signi- 
1 legislation was 
ter 82 of the laws of 1921. 


Tor ‘the first time, zoning laws 


made applicable to all mu- 
likewise the act 
ated a zoning board of ap- 


five mem- 


en- 


letter 
hard- 
to property 


en- 
the 


is 


‘ special importance because it 


the New Jersey adaptation 


f the standard state zoning act 


shich was promulga 
the auspices of Herbert 
the Secretary of Com- 


noer 


ver, 


aber 











er 


ents 


ALY; 


cific 





i namely, 
authorize 


-e. In framing this act, 
stary of Commerce had co- 
ted with the United States 
which 
s since issued several notable 
1phlets on the subject. 
he act provided for a board 
ijustment and in the 
on thereof it conferred 
to grant 
iage which was to be pre- 
in the subseque 


of Commerce 


variances 


n+ 
nt 


for a quarter 
to: 
upon appeal 


cases such varia 


of 


ted in 1924 


the 


third 


the 
in 


en- 

a 
in 
nce 


rom the terms of the ordin- 


. © 


-e aS will not be contrary 
the public interest, 
ing to special conditions, 


where, 


a 


literal enforcement of the pro- 


ult 


sions of the ordinance 
in unnecessary 


‘ost of the cases 
cided in the formative 
; zoning. 
icance because 


ha 


It is also of 


the 


sta 


Ww 
ye 
special 


will 


rd- 


9, and so that the spirit of 
ob- 
justice 


the ordinance shall be 
served and substantial 
This was the clause under 


ere 


are 
ais 





nabling act was eventually 


1928, 





d in thirty-one states, so 
‘Aat the cases from these states 
orm a rather complete m- 
pendium of zoning law and its 
aevecopment for comparative 
In after the constitu- 


[tional amendment was imple-| 
mented by Chapter 274 of the 


laws of that year, the present 
act was adopted which was car- 
ried substantially unchanged 
into the Revised Statutes. In 


connection with the powers of | 


a board of adjustment, it made 
several significant changes. It 
added another section, which 
eventually, in the Revised Sta- 
tutes, became sub-division ‘“d” 
of Section 39 of the act. 
parently, at that time, it was 
recognized that there was a 
orderline situation in the 
boundaries between various zon- 
ing districts. So, while in section 
3 they re-enacted the phrase 
that I have just quoted, they 
also provided that no variance 
should be granted to allow a 
structure or use in a district 
restricted against such struc- 
ture or use except where the 
proposed use abuts a district in 
which such structure is author- 
ized by the zoning ordinance 
and then only if it is not more 
than 150 feet beyond the boun- 
dary. 

Apparently, realizing that the 
functions of a board of adjust- 
ment were curtailed, the Sta- 
tutes provided for another sec- 
tion which permitted such board 
to recommend in writing to the 
governing body that a structure 
or use be allowed in a district 
restricted against such s 
or use when it was beyond 150 
feet from a district which had 
permitted such use. Now, this 


is understandable legislation be- | 
cause it threw back to the origi- | 


nal legislators, the right to make 
changes. It recognized that to 
a certain extent, changes in the 
uses permit 
are legislation and not 
adjudications. 

It was a rather broad grant of 
power and, if honestly used, 
would greatly ameliorate con- 
ditions existing in urban centers. 
However, unfortunately, in sub- 
urban areas it provided a wedge 
in a great many cases where it 
had a tendency to permit the 
invasion of other districts under 
conditions which might even- 
tually lead to the destruction 
of zoning. For twenty years, the 
law was unchanged. 


merely 


In 1948 and 1949, new amend- | 


ments were adopted, ostensibly 


for the purpose of clarification. | 


These amendments removed 
the 150 foot provision, omitted 
the injunction against granting 
variances for use in a district in 
which it was barred, and sub- 


stantially changed the language | 


of the old standard enabling act. 
“extraordi- 


Thus, it referred to 

nary and exceptional situation 

yy condition” of property, “dif- 

ficulties’ as well as “hardship” 
i separated by the dis- 
unctive “or” and adopted the 

phrase “undue hardship upon 
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SAVE!...Up to 1/3rd on 
Appellate Printing by Offset 


As the originators, promoters and only practitioners of 
this method in the New Jersey 
614 x 914 format, may we urge you to take advantage of this 
substantial and significant saving the next time you are tak- 


ing an appeal. 


JOSEPH B. TOBISH 


APPELLATE PRINTING 


state courts in the regular 


52 WEST STATE STREET 
TRENTON 8, N. J. 
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Prompt—Accurate—Reasonable 
ABSTRACTS or proceedings in Superior and United States 


Courts. 


CERTIFICATES of regularity of proceedings or corporate 


standing. 


SEARCHES in Superior Court of New Jersey and United States 


Courts. 


INFORMATION and forms in any of the departments at 


Trenton. 


THE STATE CAPITAL TITLE & ABSTRACT CO. 


NATIONAL NEWARK & 


ESSEX BLDG., 


NEWARK 2, N. J. 
Tel. MArket 3-2200 


TRENTON TRUST BLDG. 
TRENTON 8, N. J. 
Tel. EXport 6-8439 











Se 
—— 


Ap- 


tructure | 


ted within a district, | 


the owner” in place of the old 
vague reference to “unnecessary 
hardship.” In all, it seemed to 
|liberalize the granting of var- 
jances. Such, however, was not 
the construction of the courts; 
—in fact. they seemed to hold 
quite to the contrary.” 

The courts seemed to have so 
construed this amendment by 
pointing to the phrase: 

“No relief may be granted 
or action taken under the 
terms of is section unless 
such relie an be granted 
without substantial detriment 
to the public good and will 
not substantially impair the 
intent and purpose of the 
zone plan and zoning ordi- 
nance.” 


Thus, this 






I 


~~ 








injunctive warning 
may have been more clearly 
stated than was the old stand- 
lard act with reference to var- 
iances “ as will not be con- 
trary to the public interest 
so that the spirit of the ordin- 
ance shall be observed and sub- 
stantial justice done ” But 
the legislators undoubtedly felt 
that with the removal of the 
cardinal restriction under sub- 
Section “c” against granting a 
variance for structure or use in 
a district restricted against such 
Structure or use, the injunctive 
admonishment should be 
strengthened. Indeed that would 
seem to indicate that they rea- 
lized that liberalization was in 
fact intended 
The tendency of lawyers to 
follow the law stream of cases, 














on 


|jrather than statutory changes, 
is not peculiar to the law of 
zoning, but an incident of our 


training, and, from a 
comparative law, 


case law 
stan idpoint of 








the relative importance of our 
decisional law. 

Finally 1953, by Chapter 
288, there was added a provision 
which incorporates in part the 
old proviso that existed in the}! 
1928 act against the granting 
Ol a Variance allow a struc- 
ture or wse In a dlstrict re 
stricted against such structure} 
or use but, on the other hand 
does permit same board of 
adjustment to recommend such 
use to the governing body. The 
distinction is sound in the sense 
| that the board of adjustment as 















Commercial Law League servers 


ber 


Davis Named To | 


Committee | 


Horace G. Davis of Jersey City | 
has~been appointed as a mem- 


of the Public Relations 


Committee of the Commercial 
Law League of America, for the 


State of New Jersey. 
Mr. 


Davis will be available 


to any member of the Bar to 


assist 


in matters within the 


scope of the Law League. 





LEGAL NOTICES 





being 
thereof, 
has complied with the 


rreetin 


WHE ith: AS. 





14, 


e 
sf 


f th 
NOW, 
State 
ert 
Pentl 
Nee a duly 
writing 
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Seel) 


Corporati 
New 








OF STA 
LISSOLU TION 
presents may come, 


my satisfaction. | 
rd of the proceed 
dissolution thereof | 
f all the stock- 
ntti e that 
co 


[ta 
wuthenticat 

the volu 
> unanimous « 
. deposited 
STERLING 


bears bo 








said nt 
n my 
VE NI DES INC 
it No. 5 i no 
of Belle \ of Essex 
New Je aBenes W. iiartmann 
agent therein and in charge 
upon whom process may be served), 
requirements of Title 
General, of Revised Statutes 
Jersey, preliminary to the issuing 
his Certificate of Dissolution. 
THEREFORE, I, the Secretary of 
Do Hereby 


rsev 


of the State of New Jersey, 
fy that the said corporation did. on the 
lay of Octobe 1955, file in my 


executed “and attested consent 
to the dissolution of said cor- 
executed by all the stockholders 
which said consent and the record 
proceedings aforesaid are — on file 
said office as provide 
IN TESTIMONY 
hereto set my 
my official seal. 
t Tenth day 
one thousand nine 
fifty-five. 

EDWARD J. PATTEN., 
Secretary of State. 


Oet 3. 





hand and af 


hl 


have 
fixed 
t a 

and 


Pheri 





To 


OF NEW_ JERSEY 
OF STATE 
DISSOLUTION 


STATE 
DE PARTMENT 
CERTIFICATE OF 
all 


Greeting: 


WHEREAS, It 
by duly authenticated record of the 


proceed 


ings for the voluntary dissolution thereof 
by the unanimous consent of all the stock 
hclders. deposited in my office that 
STERLING FOOD SERVICE, IN¢ 
” ration «of t s Stat Vhose princit 


being the age nt the rein and in charge 








thereo, 








upon whom process may be served), ha- 
complied with the requirements of Title 14 
Corporations, General, of Revised Statutes 
of New Jersey, pre! imi nary to the issuing 
f this Certificate of Dissolution. 

NOW. THEREFORE, I, the Secretary of 
State of the State of New Je rsey, Do Hereby 
Certi fy that the said c orporation did. on the 

Octot 1955 file in m 
tt "e a ‘duly exec ited and attested consen 
in writing to the dissolution of said cor- 
poration, moepeured by all the stockholder- 
thereof, 1ich said consent and the record 
f the proceedings aforesaid are now on fils 
in my said offic provided by law 

IN TESTIMONY WHEREOF ] 
have hereto set my hand and af 
fixed my — seal, at Trenton 
Tent of October, A.D 
Seal) one thousand nine hundred = and 
tifty- 
EDW auRD J. PATTEN. 
Secretary of State. 
J ’ 20 27 $12 86 
JERSEY 





F DISSOLUTION 











e - ay «cant ; 66a’ lez ‘ES ‘A 
such under section c clearly | -, all to whom these presents may come 
2c +1 9 ac s sai i ‘ireeti 
| operates a ih quasi judicial | WHEREAS, It appears to my satisfaction 
capacity, whereas under section | °¥ duis authenticated record of the proceed 
Pine > is : ngs for the voluntary dissolution thereof 
| “d the governing body, to @|»y the unanimons consent of all the stock 
lcertain extent, legislates, which | 7°7"°,,< 20? im, my omice, that. 
it really should have a right to ee a eee 
do, once again emlnaing every- sh Maplewood, County of Esse 
7 - : : ~ Ne Jers W iam t des 
one that zoning. ordinances a¥ej pine ine occt tintin ee eee 
not akin to the laws of thej mn whom process may be served), ha 
2 41 - _ 16 mplied with the requirements of Title 
Medes and the Persians. 14, Corporations, General. of Revised Statutes 
| True as pointed out in the - Ne Ww Brood pre ia to the issuing of 
s N } ail A hi tifice of Dissolution 
: . “a as Sin 7 ‘Sow, THERE FORE a Secretary of 
i dissenting _ onion of Ward Vv. State of the State of New wore Heret 
Scott, 11 N. J. at page 29, the} Certify that the si m did. on 
; s ‘ o r f in m 
zoning maid _contemplated that | ottice a duly executed and attested conseu 
2 . +. » Tee r to the issolutio i 
changes should be made by tea, eseceiad. te add van andi 
ordinance. ch, like all ordi- which said consent and the record 
‘ yi : ‘ aforesaid are now on file 
nances, embraces a nearing, and y said ffi ‘e as provided by law 
na after protest by 20% IN TESTIMONY WHEREOF. I 
} FEQuires allel proves ] c have hereto set my hand and af- 
of the property owners, a favor- ck Sen ae ee Ee 
lable vote by a two-thirds major- (Seal) A.D)., one thousand nine hundred 
: LS aS : 7 and fifty-five 
| ity. However, the distinction is EDWARD ‘of PATTEN 
aa +} Secre Stat 
more apparent than real, for} 14. oct. 13.90.97" $12.80 


held before a Board 
t on direct notices 








| 
| 
| hearings are 
1of Adjustmen 





'to the neighboring property 
owners, far more effective than 
the vague notice involved in 
publication of the proposed or- 
dinance. 

| The important thing is that 
| the same b who made the 
| laws ought to be able to change 
| them.” 

| The new legislation bears the 


€ 
1 
4 


imprint of the planners which, 
|for suburban areas, is very good 
| but alas, urban areas, may 
| well cause vacant lot to 
lie fallow as it already done 
in the past 
This brings 
al part of our 


many a 
has 

us to the theoreti- 

discussion. 


Concluded) 








(To Be 


Bd of Adjustment of 
(S.C. 1950); Mon- 
Ocean Township, 9 
1952): 165 Angusta Street, 
N.d y (S.C. 1952). 
oe Township 
(S.C. 195 
» such limi tations 
zoning. 
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SHERIFF'S SALE 
COUNTY COURT A128 
SEX COUNTY COURT 

















Arthur J. Theberge, Plaintiff, 
and Philip Insabella and Marie Insibella, 
De ‘fendants, Execution. 

Ly virtue of the above stated writ of 
Execution, to me directed, 1 shall expose 
for sale by Public Vendue, at the COURT 
HOUSE, in Newark, on Tuesday, the first 
lay of November next at 1:30 P.M. (Pre- 
vailing heat, all the right, title and 
nu st of the above named defendants, of, 
in and to all those certain lots, tracts or 
parcels of land and premises situate, lying 
and being in the City of Newark, Essex 
County, New Jersey 

Paty at a point in the south- 
erly of a Street, formerly known as 
Rose Street a point distant westerly 
100 feet from “ intersection of the said 
southerly line of Cliff Street with the 
vesterly ine of Sanford Avenue formerly 
SitaS rs South Sanford Street, as shown 

n oa certain map entitled, ‘‘Map of Cliff 
Hill Terrace, Revised, property of Michael 
Noll, at V ails! vuurg, Essex County, N. J., 1903, 
Hugene A. McMurray, €. E."’: thence run- 
ning (1) Southerly at right angles to Ciiff 
Street 100 feet: thence (2) Westerly paral- 
lel with Cliff Street, 50 feet: thence (3) 

| Northerly parallel with the first course 100 
feet to the said Southerly line of Cliff 
Street: thence (4) Easterly along the same 
nO feet to the Point or Place of Beginning 

Being known as Lots 31 and 32 in 
Bieck 121 as laid down on said map 

ng the same premises conveyed to 
Phi ind Marie Insabella by Veronica 

dow, by deed dated May 5th, 
ad corde ‘d May 8th, 1953, in Deed 

, Page 261 

3 rc designated as Street 

mile 12 Cliff Street, Newark, N. J. 

[he approximate amount of the Judgment 
to be sat ae yy said sale is the sum of 
high Hundre and Seventy Dollars and 
Sixty-Three Denke ($870.63), together with 

e costs of this sale 
Newark, N.J., September 26, 1955 

NEIL G. DUFFY, Sheriff. 

Stanley W. Bradley, Attorney. 

L.J.—OMet. 6, 13, 20, 27 $26 
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DAVID MENIST 


8301 - 4th Avenue 
North Bergen, N. J. | 
| 
UNion 5-5591 
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INVESTIGATIONS 


and 


| 
SERVICE OF PAPERS 























ANNOUNCEMENT 


The State Board of Short- 
nh and Reporting announces 
that an examination for the 
Certified Shorthand Report- 
er certificate (pursuant to 
R.S. 45:15A) will be held at 
the Washington School for 
Secretaries, 744 Broad Street, 
Newark, on Saturday, No- 
vember 12, 1955, beginning at 
10 a. m. 


Candidates who are entitled 
to re-examination and intend 
to participate in this exami- 
nation are requested to notify 
the Secretary of such inten- 
ticn not later than Novem- 
ber 5, 1955. 

Typewriters will be avail- 
able to candidates for the 
transcription of their notes. 
Transcript paper, however, 
must be provided by the can- 
didates. 


Application blanks may he 
obtained from the Secretary, 
Louis Kabot, 24 Commerce St., 
Newark 2. 

















YOUR PROTECTION. 
COMPENSATION 

20c—Employee's Claim Petition for Compen- 
satien. 

23c—Respondent's Answer to Employee's 
Claim Petition 

430 CS—Consent Judgment (2 Pages to set— 
Padded 50) 

430 FS—Formal Settlement (2 Pages to set 
—Padded 50) 

430 LC—Litigated Case (Before Deputy 
Director) —Padded 50 


DISTRICT COURT FORMS 


4030—Warrant for the Satisfaction of 
Judgment 
4040—Affidavit and Order for Wage Execution 
4050—Summons and Complaint 
4050 say and Complaint 
4 Counts 
4060—Notice of Application for Wage Execu- 
tion—with affidavit of service 
4070—Summons’ and Complaint in Tenancy 
4080—Affidavit of Proof—Non Military 
Service Aff. 


— Samples and Catalog Sent on Request — 


ALL-STATE OFFICE SUPPLY CO. 


502 HIGH STREET, NEWARK 2, N. J. 


s = 
All-State’s Line of Practice Forms 
We are privileged to cooperate with the New Jersey Bar. 
are available EXCLUSIVELY TO MEMBERS OF THE 
care NOT sold through stationers or any other retail outlet. 


ALL-STATE forms 
LEGAL PROFESSION and 
THIS 1S FOR 


COURT FORMS 
20—Subpoena—ad_ Testificandum—All 
Courts 
21—Subpoena—Duces Tecum—All Law Courts 
25—Appearance 
26—Stipulation of Dismissal 
30—Summons—County Courts 
31—Summons—Superior Court 
INTERROGATORIES 
420 P.D.—Interrogatories—Property Damage 
420 P.I.—Interrogatories—Personal Injury 
(4 Pages to set—Padded 50) 
MISCELLANEOUS FORMS 
5—Notes Promissory—book form 
6—Notes Series—book form 
83—Telephone Message Pad 
RE 1001—Comprehensive Real Estate Listing 
Form 
1510—Statement of Closing Title 
3520—Attending Physician's Report 
3540—Series Notes, 4 on page (with endorse- 
ment clause) 
3610—Annual Report by a Domestic Corp. 
3620—Power of Attorney 


Law 


Phone MArket 4-5577 
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NORMAN N. POPPER 
REGISTERED PATENT 
ATTORNEY 
17 Academy St., Newark 2, N. Jj. 
Mitehell + » 106 


rneys only 








ROY GRIFFITH JONES 


PATZINT ATTORNEY 
F ier'y Patent Advisor, 
U.S. Gov., Dept. of the Army 


Chamber of Commerce Bldg., 
24 Branford Place, Newark, N. J 
Mitchell 3-613 











WANT 
SOMEONE 
LOCATED? 


TRACERS CO. OF AMERICA 


513 MADISON AV., N.Y. 22, N.Y. 
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P.L.i. Series To Study, Publicly Held Corporations 





Proxy contests, financing and 
other current problems of pub- 
licly held corporations will be 
studied in a Practising Law In- 
stitute evening course beginning 
Wednesday, Oct. 19. 

Carlos L. Israels, author of 
“Corporate Practice,” is chair- 
man of the nine sessions to be 
conducted on successive Wed- 
nesdays at the New York County 
Lawyers’ Association, 14 Vesey 
Street. The course deals with 
the work of lawyers in connec- 
tion with the affairs of larger 
corporations whose activities are 
subject to government regula- 
tion. 


f 


The sessions will analyze proxy 
statement and solicitation prob- 
lems, financing expansion and 
acquisitions, mergers and con- 
solidations, doing business 
abroad, recent developments in 
corporation law and _ current 
problems in securities regula- 
tion. The panel of speakers in- 
cludes E. Robert Barlow, form- 
erly Assistant Professor, Harvard 














If You 
$10,000 ACCOUNT 
You Will Receive 
THE REVOLUTIONARY 
WORLD'S GREATEST 


FRONSON. 
ELECTRIC 
SHAVER 


in genuine ieather zippered 
carrying case 


ABSOLUTELY FREE 


Open a 





A Most Luxurious 
Christmas Gift 


Transfer of your deposits elsewhere to us arranged without charge 
ut loss of dividends, and you will receive your gift now. 


and witho 


Ty pon 


CURRENT Pp LU S 


DIVIDEND 


FREE GIFT 
— sa A 


YOU PAY ABSOLUTELY NOTHING 











MONEY SAVED BEFORE 
OCT. 15 WILL EARN DIVIDENDS 
FROM OCTOBER 1 





LEGAL FOR TRUST FUNDS 
MAIL CHECK AND RECEIVE RAZOR PREPAID 


SAVINGS INSURED UP TO $10,000 


BARTON SAVINGS 


AND LOAN ASSOCIATION 

OPPOSITE PUBLIC SERVICE 

1166 RAYMOND BOULEVARD 
Open Every Wednesday till 8 P. M. 


NEWARK, N. J. 
Phone MA 2-3352 





School of 
Professor 


Graduate 
Administration; 
liam L. Cary, 


Business 
Wil- 
of Columbia Law 


School; James J. Fuld, of Pros- 
kauer, Rose, Goetz & Mendelson; 


A. Hecker, of Augenblick, ! 
Emmet, Frost, Evarts & Hecker; 
lph L. Jones, of Brown, Wood, : 
Fuller, Caldwell & Ivey: 
Kramer, of Manning, 
& Shea; Herrick K. Lidstone, 
Lewis & MacDonald; Donald H. 
Loomis, of Lehman Brothers; 
Professor Louis Loss, of Harvard 
Law School; Nelson Loud, of F. 
Eberstadt & Co. Inc.; Warner 
H. Mendel, Vice Presid 
Counsel, The Equitable Life As- 
surance Society of U. S.; and 
Leonard S. Sheriff, of Cleary, 
Gottlieb, Friendly & Hamilton. 

A detailed program may be 
obtained from the Practising 
Law Institute, 20 Vesey Street, 
New York 7, N. Y 


Hudson Attorneys and 
Realtors Sponsor 
Joint Forum 


Bruce 


2a 





int forum sponsored 





by | 


Allan 
Hollinger 
of 























| 
} 


he Realtors of Hudson County, 
and the Hudson County Bar As- 
sociation | held on Mon- 
day, Octobe and Wednes- 
day, October 26th. at 7:30 p.m., 
at the Hote Plaza, Jersey City, 
New Jerse 
Th rum will be de- 
oted to the question of tax 
equalization and the Beadleston 
Bills equalizing real estate as- 
sessments to true value. Further 
discussion will be on the Baldwin 
Case with respect to the jurisdic- 
tio questions of County 
Boards and State Courts. The 
speaker for this subject is Hon. 
Aaron K.N Director of Tax- 
yn. Meyer Pesin, member of ; 
Hudson County Board of; 


tlon Wlil act as moae 





tine of Leo Rosen- 





; : 
blun 10las Schloeder, and} 
Aaron Lasser, for the attorneys, | 
; : | 
ind Joseph Rubenstein, John A 
Linnett. and Thomas E. Hunt, } 
the rs, W scuss these }> 
subjects | 
The second forum on October | 
26th will deal with the subject | 
of income taxes and their effect ; 
j 
H 
. . ' 
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Z. H. POLACHEK 


Reg. Patent Attorney 
1234 BROADWAY (at 31st) 
New York 1, N.Y. 

-LO. 5-3088 


Phone: 











rator. } 





78 N. J. L. J. Index Page 33, 
CLASSIFIED ADVERTISING 
ASSOCIATION WANTED | FOR RENT 
BI OUNT! ASSO [ATION OR ROO IN I \WYEI 
f est ot emnatio Call Jou 
4 I r § | be : : € 
EMPLOYMENT OPPORTUNITY | = 
I) I IME SEAR ree FOR SALE 
< ee glia SI V_JERSEY 
LAW RK OR ACTIVE JOURNAL | : = ‘i 
S it fice ae resume to Box 695 ibe : sa 
YOUN AWYER RE ENTLY ADMITTED WANTED TO PURCHASE 
6 8 | IT OA ‘ H914-4 8 
Al a obs a 
ul 2 for la k. Box 7 || LIicENSED BONDED 
ad ; ; 7 ° 
ORD rR ATE 
ves | Hanus Detective Agency 


yo 




















1143 E. Jersey St. 
Elizabeth, N. J. 


Sialic peninhin Divorce Investigations a Specialty 
tive well-edu- | ELizabeth 2-3359, 2151 
BOE. Sees Charles Hanus, 














PHONE: MUrdoc 
WIRE: Union, N. 


i} 


Box 6f 


k 8-5444 
J. 


CREDIT REPORTS: 


NEW JERSEY BUREAUS 


WILLIAM C. FAY, General Manager 


MAIL: Box 643, Newark 1, N. J. 
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